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MM/ ORDER

Manoj Kumar Aggarwal (Accountant Member)

1. Aforesaid appeal by assessee for Assessment Year (AY) 2015-16
contest validity of revisional jurisdiction as exercised by Ld. Pr.
Commissioner of Income Tax-8 (Pr. CIT) u/s 263 vide order dated

30/03/2021. The grounds read as under: -

1. The Ld. CIT erred in passing the order under section 263 of the | T Act, 1961
in spite of the fact that the assessment order was neither erroneous nor prejudicial
to the interest of the revenue. The Ld. CIT erred in ignoring all the relevant facts and
legal precedents cited by the appellant in support of its claim that in the facts and
circumstances prevailing in the case of the appellant, no action under section 263,



was called for because the two view are possible and the Ld. AO had adopted the
view in favour of assessee.

2. On the facts and circumstance of the case and law, the Ld, CIT erred in
passing order u/s 263 and thereby disallowed the 100% genuine expenses of
Rs.4,08,72,575/- claimed under section 37(1) of the | T Act 1961 for the Business
purpose.

2. The Ld. AR submitted that business expenses were disallowed on
an estimated basis while framing the assessment order and the matter is
already sub-judice before learned first appellate authority. The Ld. AR
submitted that since the subject matter of revision is already pending
before first appellate authority, revision is bad in law. The Ld. AR also
submitted that Ld. AO took one of the possible views and therefore, the
revision was not valid. The Ld. CIT-DR, on the other hand, submitted
that the assessee failed to submit any details during assessment
proceedings and therefore, the expenses should have been disallowed
in totality as observed in the revisional order. Having heard rival
submissions, our adjudication would be as given in succeeding
paragraphs.

3. The material facts are that an assessment was framed against the
assessee on 18/11/2017. During assessment proceedings, the assessee
failed to comply with various notices and did not file any details.
Therefore, the assessment was completed on the basis of material on
record. Upon perusal of Profit & Loss Account, it transpired that the
assessee claimed various expenses of Rs.544.96 Lacs which were in
the nature of employee benefit expenses, cost of material consumed,
operating expenses, finance cost, depreciation and amortization etc. as
detailed in para 5.2 of the assessment order. In the absence of
supporting evidences, Ld. AO formed an opinion that the expenses were

not verifiable. Accordingly, Ld. AO made adhoc disallowance of 25% of



expenses and determined the income of the assessee. During hearing
before us, it has been submitted that aforesaid order has been
challenged by the assessee and the same is pending for adjudication
before learned first appellate authority.

4. In the meanwhile, Ld. Pr. CIT, upon perusal of case records,
sought revision of the order and issued show-cause notice to the
assessee. The same stem from the observation of Ld. Pr.CIT that the
disallowance of 25% of expenses was without any reason and since the
assessee did not file any details / documents, the expenses should have
been disallowed in full.

5. In response, the assessee submitted ledger accounts, bank
statements and party-wise details of expenses and assailed the revision
of the order. However, finding that the assessee did not submit any
invoices or confirmation of parties to whom the payments were made,
the submissions were held to be inconclusive. Finally, observing that Ld.
AO failed to make necessary enquiries / verification and still accepted
75% of the expenses to be genuine without any rationale, Ld. AO was
directed to frame the assessment de novo. Aggrieved, the assessee is in
further appeal before us.

6. Upon careful consideration of factual matrix, it could be observed
that the assessment was practically framed on best judgment basis since
the assessee failed to submit any details / documents during original
assessment proceedings. The Ld. AO, going by the factual matrix and
considering the nature of assessee’s business, disallowed 25% of all
expenses which includes cost of material consumed by the assessee
during the year. It is evident that Ld. AO issued hearing notices to the

assessee which were not complied with by the assessee. In such a



situation, Ld. AO had no option but to make the assessment to the best
of his judgment. The Ld. AO, with due application of mind, chose to
disallow 25% of the expenses. Therefore, the observations of Ld. Pr. CIT
that the assessment was framed without making necessary enquiries /
verification has no legs to stand since in fact, the assessment has been
framed on a best judgment basis. The estimation as made by Ld. AO
was one of the possible views and Ld. Pr. CIT, in our considered opinion,
could not substitute the judgment of Ld. AO and direct him to disallow
entire expenditure. The revisional authority, in our considered opinion,
has no power to revise the order by disputing the quantum of
disallowance once a conscious decision was taken by Ld. AO in the
matter. Another fact that could be noted that the assessment order is
already in further challenge before first appellate authority wherein that
authority has ample power to revise the estimations as made by Ld. AO.
Therefore, considering the facts of the case, the revisional order is not
sustainable in the eyes of law. By quashing the same, we allow the
appeal of the assessee.

7. The appeal stand allowed in terms of our above order.

Order pronounced on 25™ October, 2021.
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